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Date of filing : 16.02.23
I NADU STATE CONSUMER DISPUTES

IN THE TAM
REDRESSAL COMMISSION, CHENNALI.
- Present: Hon’ble Thifu Justice .. PRESIDENT
Thiru. - ... MEMBER
C.C. No. of

Orders pronounced on: 20.04.2023.

... Complainant

VS.

... Opposite Parties

« For Complainant : M/s.Shabnam Banu
For Opp. Parties . M/s.Maheswaraiah

Th(iis Complaint. came up for final hearing on 17.11 2022
and, after hearing the arguments of the cOunselé fo.r the




a\

‘parties ‘and p'erusing the materiéls on record and having
-stood over for consideration t111 th1s day, .thls Commlsswn
passes the followmg - -

~ ORDER
RSubbish, ] — Pssidenl, -+ 5
Alleging service deflclency on the part of the

5 Insurance Company/ OPs- 1 and 2 in repudlatlng the

- mental agony caused to them by the OPs, besides costs of

the 'compla_int.

2. The case of ~’c.he Cdmplainarit, as averred in the

Complaint, is concisely narrated below:-



™)

registration

Company as per Policy No.

hilly terrain from the complainant'e 'plar\lt‘ to the wind
erection mill site -leceted at Rajaehekurle Hills, met with an
' ecci‘dent on ~26.04.201{f, Wﬁeregpon, an FIR was lodged on
' 'the ’same de—ite and...cii:le ihtimgfion was also given to . the
Insurance Company The ' reIQ:)an~ estimate was {for
' Rs.11,48,256/- and,: after.the; - survey commenced on
1 04.07.2014, the report of the Insurance Survejfor was give;l .
~on 08.07.2014, however, Sub'seciuent _t_hereto, _there was no
aetion at all oﬁ the part of the 1.st OP. Despite submitting *

all requisite documents and making regular enquiries, there

*

' was no Progress 1f1 the matter and hence by letters, dated

-04.12.2014 and 31. 12 2014 the compla_mant explamed to

the [nsurance Company the facts and events and requested



" so, to their d1smay, the compla.mant receive

*‘.

them to take qu1ck action over the1r insurance claim. While '

d a letter, dated |

20 01 2015, from the Clalms I—Iub of the 1st OP, repudlatlng o

the clalm on the ground that the Policy had not been

extended for IMT 4’7 and that, durmg the time of a001dent
~ the vehicle was used" as a 'Tool‘,‘*ﬁof Trade (In short "TOT).
When thed vehicle was not at allused ae' a TOT during the“
- time of accident, . the impugn.e?d letter, whereby, the

repudiation was done 6 ‘months -'.a_fter the Survey Report is a. -

Clear 1nstance of Semce deﬁc1ency on. the part o‘i the‘- <

‘*‘"

Insurance Company., | The fact revealed from the F IR
registered upon the accident is_‘that the yehlcle was being
used for the purpose of tra_nsport and the Concrete Mixer
Which was attached to | the trucl;'. that was 1n motion met
Wlth the— accident Whlle in transn and not at the tnne of its

' operatlon SO as to term it as a TOT Very conven1ent1y, the
1st OP had estimated the loss for a meager sum of Rs.1.5

lakh Further the efforts taken by the .complainant by



complainant had to suffer huge;loss in their day-to-day

business as the vehicle was not put to use and further, the
complalnant had to arrange for alternate rneans to restore:
the1r daily act1v1t1es at the cost cf added expendltu.re Since

TR ’ the accident took place much befcre complet1on of the work
crder received from the De.VeIoper ' concerned,l‘ th‘e
complalnant suffered further lcss whrch 1s estrmated from

el e R the date of accident. The 1st OP re- afﬁrmed the repudratron

\'1 - o vide 1etter dated 14 07 2015 whereupon a Iegal notice was

| ” 1ssued to the Insurance Company on 07 10. 2015 but, there

L  was 1no response to the saJd not1ce Hence the present

complaint. N
3. OPs-1 & 2 resist the claim of the complainant by
filing a common version, wherein, among other things, it is

-

stated thus:-
- The complainant is engaged in the business of
hiring equipments and executing work orders for various

' companies and those transactions correspond to commercial



"n

purpose, as such, the present complaint 1s not
maintainable. It is true that the subject policy was taken

regarding the insured vehicle and that a claim was made to
these OPs on 21.05.2014 for the damages suffered by the

said vehicle that met with an accident on 26.04.2014. The

- Policy was not extended for IMT-47 and, during the time of

the accident, the insured vehicle was used as TOT only. The

accident had occurred while transporting the Cement Mixer

on the hilly terrain from the complainant's plant to the wind

“erection mill site located at Rajachekurle Hills. After receipt

.of the olaim paper_s, the OPs' appointed

Surveyors who subrmtted the Report on 08.07.2014 and,

after due application of mind to the said report the claim

was reJected As per the FIR, at the time of accident, the

'vehicle was loaded with concrete and the plant was In

operation. T herefore, the Vehicle was used as TOT at the

oruoial rime. Since the risk/ Overturning was not covered by




OPs as Exs.B1 to B1 1

5. Having heai‘d the sulb‘i‘xl‘.‘i.iss‘ions bf b'o‘th sides made
- byreferr ing,tOthe r es?é?ﬁve pléé‘dings in the Complaint and
1 the Writteﬁ ' Vers]io_n‘, | Wé ar,é%;(')f the view ' that the. only -
N . qu T - 'thoat neé‘d‘sﬁ'to be 'decided for thé,‘\ disp"osal of this
Complaint 1S: e e Lo . ‘ ‘ _ )

" Whether transportation

bf | cohc_rete, {.mdterials - or
cément mix thdt was meant
fbr ‘ ' ‘ supply)'. ~at  the
Destinatiqn Mill from ‘ the

plant of the complainant



through the tool attached to

the overturned Vehicle/MAN '

FORCE can be said to be

deployment of the device as

TOT; or, in other words,
whether the provisions of

IMT-47 can be dp;olied to an

instance like the present

- one where the tool or device

that formed part of the

Vehicle was only carrying

the load at .: the time of

was

accident = and it

not  under

}

obviously

deployment?" e d

6. At the first instance, it would be useful to quote

‘below IMT.47 that finds place in Ex.B1:-

“IMT 47: Mobile Cranes/

Drilling Rigs/ Mobile Plants/




|
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Excavators/ Névvies ‘ /
Shovels/ Grabs/ Rippérs. .
It is hereby declared

and agreed notWithstanding'

_anything to the contrary
cro‘nt'a‘in’ed in th1 S "\,I'-/?c‘.)licy tha’\t. m :
' respeqt of the\}ehide inéured *
‘the insurer sha.llbe under no
31 liabilifj?- o
) : , : - . " a) Under Seéfion. I o.f.this

B TR T S et e POEY 1n respect of loss or

"damage = resulting from

3

overturning arising out of

the ogefatién as a tool of
such vehicle or of plant
| ‘fo'rmi.ng pai‘t of ’_su'ch Vehicl.e or
attached there/to except for
~ loss or dainagé arising direc;tly
R A - ek from  1fire, explosion selt

bt i e ignition  or lightning  or



_ Vehiéles Aci; 1988, 1n fespect -
of liability incuxii;gd by the
i ‘ ihsureti 2 ai*ising out ~of the
operatibn as a'»fﬁ%ogl of ~such- -
) : Vehicie or of plant farming part s
of Su,ch v‘ehi??ié" or attaéhed, i
thérei:o. | ' "
- N.B.: . _ ‘ |
e ' Omit par.agraph J(a) for :-
Kty IriSert make, number or
~some other"‘- means  of
' identification. '
Whe.re 2 premium reduction 18

~ allowed for “exclusion of



» %
’

overturning” and . “except for

loss ... or theft”.”

n.'

Rl A
,'-'\/'-
CA

A bare reading of the above prdvisidn makes it clear that the

InsureI: shall be under no liability where demand or loss

j
'Y

results from overturning arising out of the operation as a

tool of the insured vehicle or of the Plant forming part of

- 5
AR

such vehicle or attached thereto. Therefore, we have to
necessarily examine as to in what manner the tool was in
 yse when the vehicle had suffered overturning.

7 In this regard, it is pertinent to point out here
that frbm a perusal of the repudiation letter, we find that

whé.t weighed much with the repudiating quthority and
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front cabm and the load body

¢ement .concrete mlxtdfe got

o damaged. That 3 1s during the
courae df i:dol of ::,frade on the
insured." = '  i

- N ow, - let us quote below the reasoning given by the

Insurance Company in Ex.BS8, dated 21.01.2015, for

repudiating the claim:- =
We_observe_from the
FIR, the vehiclé’ at the time of

accident, was loaded with concrete
and _plant _was__in _operation.
Therefore, vehicle has been used

ds tool of trade at _the time of
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accident. Further,' the vehicle had
turned over which resulted in claim-
under the policy and which the
policy is not extended to cover risk

of overturning as per IMT 47. "

3. Though a speolﬂc text ﬁnds place in the Surveyor .

Report at the port10n Where he has quoted the FIR contents
under the caption ‘REPRODUCED AS IT IS” to the effect

“That it zs during the course of tool of trade of the msured”‘

the said text does not find plaoe"at.a]l in the FIR. Translation ‘

Copy under Ex.B4. At any rate, from a perusal of the

1mpugr1ed repudlatlon we ﬁnd that the repudlatmg -

authorlty had presumed the factum that ‘the vehicle was
1oaded with concrete material as 1if, the plant was in
operation. In our VIEW, drawirig such a conclusion is highly
fallacious as there 1s a vast differen’ce between the
device/tool, attached to the Truok, carrying the cement mix .

and the deployment of the Device at the Work Site, etc.

where it would be put to utility. In this case, even as per the



_1‘:

TOT at the t1rne of overturnrng We hav

| tool of the vehrcle in quest1on
“ prerequls1te iS. totally abs

the OWn Ve

seen from para No.6 thereof, th

had occurred wh11e "transportmg

rather, the device, Which was attached to the Moving Truck o

was only carrying the cement rniX,' as such, it was not

. ‘subJected to any actual ut111ty s0. as to describe 1t as a TOT |

at the‘ relevant pOint of tirne. ‘ Strlklngly, the repudratron
order refers to the Vehicle only 1n generalterms and it does
not speciﬁf about the actual tool .that was used for making
cement mix. There is : no delibgeration in the repudiation

letter to precisely conclude that the vehicle remained to be a

€ already pointed out

that to apply IMT. 4’7 for repud1at1on the prerequ1s:1te is that

the overturnlng should

But, we ﬁnd, euch

{‘ |

rsion of the OPs/ Insurance Company, as could be

at the accident/ overturning

" the Mixed Cement on the

have arlsen out of the operation as a

ent in the present instance. It is

5.
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material" from the Plant to the Wind Mill and it "was

moving" on-Rajachekurle Mountain. It is further sfat.ed

therein that the Driver faced difﬁculties iIn moving the

TOT;

iii) obviously, the device
attached to the moving insured

vehicle, at the relevant time,
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was only filled with load and it

was not put to | any actual
deployment. ‘ .

ii)' the obérturning of
the vehicle was. hot due to

operation of the tool; on the

contrary, it was, admittedly,
due to the slim 'a‘n'd squiggly

pattern of passage through

which it was plying on the hilly

terrain.

0. In the above circumstances, when the device was

that the device was put to actual utility. Again we add, when

the tool attached to the moving Vehicle was not under

deployment and, 1n other words, when the overturning did

not occur during or as a result of the tool's operation, IMT-

a
47 has no application at all. [nasmuch as the records clearly
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show that the accident which caused overturning of the
- vehicle was prima facie due to the flexuous type of the hilly
terrain through which the Vehicle 'had to ply'a'nd obviously,
the tool Was only loaded wu:h the concrete material, we are
unable to find any logic or‘rationale,behind the reason given

by the Insurance Company for repud1at1on that the ’vehlcle

\

was used as TOT for the mere reason that it was 1oaded with

concrete. In the absence of any tangible proof that

overturning of the Vehlcle had taken plaee when the tool was

in actual operation, the analogy __‘deduc_ed by the 1nsn1'ance

T hat belng SO; the repud1at10n

C;)mplai‘n ant nas Cla—iméd T he vehicle along with
V )
N jacement of spare P pits find
irs/TeP e t, We
e / ~usal of the Surveyo Repol
e
put, on & F




RS.7,58,700/ - after deducting ' the-'salvage value. Hence

issuing a direction to the OPs / Insn'r"ance Company to pay 2

ensatlon for the mental agony besides a




